
rt BEZERRA  LQPES
'¢         .,\     17     \'     0     (;     ..\     II     0     S          .,\     S     S     0     C.     I     ,,\      1>     0     `

PROCESSO AI)MJNISTRATIV() N.a 0024/2022/-FME
ORIar,M.` FUNDO MUNlclpAI. I>E Ii5DucACAO.
ASSUNTO      :  C`Irsti  dc  c<ip<icitaga(i  cTrcinamcnto.

P;ircccr Pr6vio ~ ALssc`ssoria Jur{(1ica.

T  -l`l{:I,ATO.RTO

®

P.M.  ALIANCA

FLS.   NO.

i:,Mi:jN'r^..       I)IREITO       AI)MINISTIIATIV().       IjlcITACA().
CURS()       I)]i`j      C^P^CIT^C^O.       INEXIGIBII,II)^I)Ill      DI`I
ljlcJT^CAO.  ART.  74,Ill  I)A  I,F`,I  14.133/2021.  PARli`,CII`,R  I)A

^SSI``,SS()RI^  JURIDICA.  AI,C^NCE.  Observ(ldas,  a  princf|)i(),
(Ientre  ()utr(Is,  as  normas  d()  (irtigo  74,  cla  I.el  n°  14.133,  revela-se

I)oss(\Jel     c()nil.atacdo    (le    cul.s()    (le    cat)(lcitac(~lo    por    I)arte    (I(I
ri{Imiliisll.ti¢do   pal.a    (Iesem|]enh()    dcls    ativi([a(le`s    a(Imilii`sfl.aliv(Is

me(liante I)I.ocesso  de  inexig.il)ilida([e  (le  licitac(~lo.

Trata-se  dc  pi.occdim`,nto  a(1ministrfi{ivo,  cncaniinhado  pcla  Func!o  +\Jluiiicipal  dc  c`(llicagz~`o`

ap6s  pr6via  autorizagzlo  clas  auloridadcs  c()mpctcntes3  plcitczmd()  a  zmdlisc  quanto  a

viabilidadc  dc  c()ntralac€i()  dc  curstt  quc ofc].ccc  trcinamcnto  pz\]-a plancjamcnto  dc conti.atziga()

tlc bcns c scrvigos,  c£`pacitar sci-vidorcs rcsponsavcl polo  plancjamcnto dc contratagao.

()s  fiutos  vic].am  iiislruidos  com  [<;studo  dc  dcmanda;  Solicitagao;  Tcmi(t  dc

a\iluagz~io     dtj     procc`ss();     j\isli[`icativa     da     contratagat];      I)cclaragao      dc     disp()nibilidadc

organiciitz'ii.izi; Term() de rc(`erencia;  ()rgamcntos pr6vios; d()cumcntos con`stitutivos da cmprc`sa

c  col-licl(~tcs  dc  rcgul:ii.ic]£it]c   l`Iscal,  c  c]cspacho  do  sct()r  dc  I,icilag(~)cs,  p2tra  parcccr  pr6vi()  da

asscLssoriajuridica.

1'}  o  brcvc  rclat(')rio.  PaLsso  a opinar.

T1  -7i`UN1)^ivTI+?N'I`^

Jiiicjalmcntc,    ciimprc   csclarcccr   quc   a   pi.cse`ntc   manifestz`¢zlt)    limilar-sc-£'i   £`i

di'ivida juridica   "7.„  c7/)L`'/;.f7/o'',   ora  pr()p()Lsta  c,  aos  aspcctos  juridicos  cia  mat6ria,  abslcndo-sc

quanl()   zi()s   aspcc{o   16(`nic()s,   adiiiiiiistrativ()s,   cc()n(^)micos   c   financciros   e   quanto   z`i   t)utras

qucsL(~)cs   m~io   vcnliki(lfis    t)u    quc   cxijani    cxcrcici()   da   convcni6ncia   c   discrici()]iaricdadc
ficlminist].alivds,   bcm   cttliio   \'criricag£~io   c   confcrcncia   dc   calculos   c   vfil()res,   os   quais   nz~itt

c()mpctcm  z`i €``sscss()ri£` juii'dica,  mas  a()s  scrvigos  t6cnicos  compclcntcs  da Administr21gao.

/\  cmisszio  tlc`ste  pztrccci.  nao  signirica cndosso  atj  mc`rittj  adminislrativtj,  lcndo
em   vistii   (iuc   I.elativo   ?`   z'`rca   t6cnica   compctcntc   da   Administra9ao,   cm   atcndimcnlo   €i

]`ccomcndz`g€~\tt  dfi  Con`"ltori2t-Gcr2`]  da  Unia(),  p()]-mcio  das  T3o€`s  l'raticas  C()nsultivfis,  I}CI'

no()7'q:a:c`^d_^               _--^r-^                                    _             EL
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"13CP      ii"       ()7      (Maliil(II      2014)      ()      ()rg(~I()      C()Iisi,IIli\J()      Ii(-I()      (I(I,\;(J,      tJ,Iiiil.Ir

liialii./`estac(~)es   C,()Ii(:lwsi\Jas   S()I)re   lema`s   ii{-io  .jul.((Ii(:()`s,   ((I.I.I   C()Iii()   ()s   16(:Ii.Ictl+,

adliiili.Isll.nli\J()`s      ()I,I      (Ie     c()nvel'iiGlici(I      ()u     ()|}()rliili.I(I(I(Ie,     Jem      I)re..iill'7.()      (I(I

I)()`ssil)ill(Ia(1e   (Ie  (I,milir   o|)iniij()  ()u fat.er   rec()mell(lnc(-)es   s()I)re  lais   (|ilesl(~Je,+,
a|)()Iilali(I()    II.(II{Ir-se    (Ie   .ju[z()    d.Iscr.lci,ondil.i(),    se    {l|)licdlvel.    A(lemais,    c(Is()

a(Ienlr(>,   em   (|ue`slfio  ..iur{dica   que  poss{i  ler   reJle,xo   signi.ficaliv()   em   as|)e(:I()

ld,(:Ill(:()    (Ie`!(>,    (I|)()Ill(Ir    e    esc,I(irecer    flu(Il    (I    S'ituac(~Io   jur[([ic(I    e,xi`s(elilt',    (|Ii(',

(Ii{I()I.i?.(I  slltl   nl(uii./.esl(Icfi()  Iiaquele  I)()nto."

F    aimlfi,     li.atzmd()-se    a(|ui    dc    ato    dc    Oricntag€~t()    juridica    a    rcLspeit()    (la

p()ssibilidadc   dc   incxigibilidadc,   nao   cabc  no   momcnto   prcscnlc,   aprcciar  a  rcgulziricladc
juridica  dc  todo  o  proccdimcnlo  aldm  do  quc,   fa/.-  sc  ncccss£'ii.i()  aponlar  quc  €i  fiLsscssorizi

juridica na() tcm  competciicia pal-a  pi.occdcr auditoria cm  l()cl()s  os  al()s  pralicacl()s  in prcscntc
ilistrugao  proccs`sual,   c{`bcildo  csta   a{ribuigzlo  aos   (')rgz~ios   (ic  c()iiti.olc:   iiitcriios  c  cxtciiios,   a

cxcmpl()    da    \.cririca¢{`io    (lc    cvcntual    (`racioliamcnto    dc    (li`s!)c`sa,    cuja    apui.:i¢{io    I-e\'cla-se

iiivi2'ivcl   p()r  p€\i.lc   (1£\  £\L`sc``st)ii{\  jut.i'(lic£\.

I)a  mcsnia  (`orma.  mio  5  da  sua  compcl6ilcia  aprccial.  €ls  q\,lest(~)cs  dc  intcrcLssc  c

opoi-Luiiid{i,dc   do   a{o   quc   sc   prclcndc   praticar,   visto   quc   sat)   tla   csfei.a   discriciondria   do

Administrad()r,  bcm c(mi(Hiucst(~)cs cmincntcmciltc t6cnicas  (`()ra clas all-ibuig(~)cs  inslit\,icionais

Cia    aLsscLssoria    j\,iridiczi.     I)c``startc,     o    prescntc    pi.()nunciamcnto    rcstringc-sc    Lsomcnte     at)

(|\1L`s{i()iiz\iiicnt().i\n-i'dic()(`("mul:`do.

ALssim,  passa-sc  2i  zmz'`lisc  dos  aLspccto  rclaci()nados  as  oricntag6cs jur{dicas  tmi

buscad2\s.

No camp(t da ^ciminjstragao I'i'iblica nao sc  (`a/, o quc qucr,  mas, `sim,  o quc fi lci

pi.cviamcntc  ziutoiiz£`.  Fin  l)ircit(),  6  ()  quc  tccnicamcntc  sc  chama  dc  pi.incipio  da  lcgalidaclc

(CI<`/88,   ai.t.   37,  cc7/77,t/).

1'`)  aincl€\  pi.incl'pio  c()nsliluci()Hal  a  rcali/,agi~\()  (lc   ct)]1\]-ill;\g{~lo  pclz\  z\(1mi]lisll.agi`\t)

mc(lizintc  pr6via  licilaqzlo.

^ssim;  a  I,icila{:€~`o  6  a  1.cgra,  scndo  sua  incxigibilidadc  a  cxccgz~to.

I'arz`  €itiiigii. ``cu  objctivo  (im a administragz~`o  6 pcrmitida dcntre  os  clivers()s  alos

i\iri'(lie()s   a  conlratacz~`o   coill   p£`r(ic\11al.es,   scmpi-c   obscl.vando   os   prcceit()s   lcgz`is   relativos   z\
mit\,ii.cz,a  c   (`orm{i  (jc  conlrata¢:z~io.

()  artigo  74 ,  da I ,ci  14 .13 3/2021  prccoiiizja quc  "I? J.H L',\'J.6JJ'tJLz/ f/ //.c'J.f/i¢.f7o  4/iJ/I/7dtJ

ht)uvel.  invial]ilitlatle  tie  c()m|)eli¢fitj",  in  verl)is:

^1.I.  74.  ]'`:  inc,xigive,I  a  licilagd()  quand()  invid\Jel  ci  c()mpeliqdo,  e,in  e`si)e(:icil  a()s

c, a `s t j s  cJ e, :

HI                                                                  Ri ,
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Ill   -c;onl!.c]ltict~itj   tl(js   .segLii,nles   servic()s   `!deliic().i   e.specializcldt].I   de   nat,I,Irezo

iN^ed()ii`iilian(emenle    inte,leclual    c()in   pro|`issi()nat.I    ou    emprescis    de    n()I()riti
e,.speci()li,zcifdl(),    v(',dcld(,I    a    inexigibilidade    |]ara    serviq()s    de    pi,tl)I.icidacle    e

tiv,,li,`,,(,.,_,,,:

(I)  e,,sli,{cJ().s  ld,(:Iiic()s`  pl,(inejamentos,  projelo`s  bdsi.co.s  ()L[  pr()jelos  ex

(...) ./)  lI.eiJicime,nl()  e  (,ii)erfeicoamenlo  de  pessoal;

''        F'-    I         I.--in

®

0   quc  vale   dizcr:   T<;xistcm  ccrtas  situag6cs  cm   quc  o  gest()r  p`:iblico,   cmboi-a

p(7dcnd()  rcalizar  o  proccsLso  dc  licitagz~1(),  cin  virtudc  da  cxistcncia  dc  (1ctcrminadas  `situag(~)cs,

po(1crz'i   cliLspcn`sar   a   realizag£~i()   d()   ccrlamc,   como   s5o   ()s   casos   prcvist(js   no   art.   74   (la   I,ei
14 .13 3/2()21.

Noulros  casos,  o  aclminisli.ad()l.  sc  cllc()ntrar:'l  (1iatl{c  (1c  `sitllaQ(~)i`s,  oi.z`  mali`ii;ii.i.

()i.ajiiii'dicas,  (iuc  o  impossibilitai.z~to  dc`  I.ealizar  a  licilaqfi():  conio  iios  cas()s  prc\,'istos  Ilo  z`i`l.  7t'l

(1{\   nicsiii£\   1,i`i.

Nt)s  ca`sos  pl.c\Jistos  ntjs  incisos  in,  alinca  f,  clo  art.  74,  matcri€ilmeiitc  mit]  h£'`

possibiliclz`dc  c]c  sc  I.calizai.  o  process()  dc  licita9£1o  antc  as  pcculiaridadc  c  e`spccialicladc  tlo
(rcilliLl||C'|t().

Ao  i`()sso  scntji-,  (lc  uma am'`lisc pci-l`unct(')ria d()  ()bjcto  a scr coiitralado,  L`utcnclo

ti\ic  c`stziiiios  tliantc  dc  urn  t{pico  cas()  cm  quc  prcscntc  a  inviabilicladc  dc  c()mpelicz~it)  o  quc

justil`1ca  a  rcalizag£~lo  (1a  c()ntratag5o  mcdiantc  incxigibilidade.

I H ~ C()NCLUS^()

^0   TI`;()R    I)0    I`;XP()STO   c   pelo   qiic   d(ts   fi\it(ts   conLslt`,   c`stii   ^sscssori{`

Juii(lica  imlii (`csta-sc,  em  scdcjui'zo pr¢vio,  pcla possibli(1a(lc jlHidica  (1{`  conlratac;io  me(li{ui(e

pi.occ{1imcii{o    dc    iiicxigibilida(le,    Iios    {ci.mos    do    zu.tigo    74.    incisos     Ill,    ali'iica     (`.    da    I,i`i
I  4 .  1  ..t 3 /2 () 2  1  .

1'`)  ()  p{\i-cccl.`  salvo  mclh()i. jiu'.;,().

/\1ianta  tJo  Toc{`iilins,  {`()s  26  dc  ago.sto  dc  2()22.

;`iiz----

z;,`t,+-'
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