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l'Tt()CT{;SS()  AI)ML\TTS'I`R^TTV()  N.°  5()1/2022

0ltlGT{1M:  I```UNT)O  MUNTCTPAI,  DT<]  LSAt'JT)I{:.

^SLSUNTO :  Cltlt:I)l<:NCJA MI<T,N'I`O  I,AVAGEM DI1] VI<:tcuI,O.

l'ai-cccr  Pi-6vi()    -As`scLss(tria  Juriclica.

I -RTi`,I,AT()RTO

:.,Msl.Si?#

EMENT^:    I)IREITO    AI)MINJSTRATIV().    I,ICIT^C;A().
CREDENCIAMENTO.           PA RECER`          PRk,VI()           I)A
^SSESSORJ^          JURiDICA-.         ^I,CANCI`I.         ^N^I,JSI``.
J'REI.IMINAR     I)^S     MJNUTAS     D()     Ii:I)IT^J,     Ill     1)()
C()NTR^T().    ART.    72,    iiic.    Ill,    D^    I,Ii`,I    N°    14.]33/2J,
REC()MI``jNl)^CbES.I.()heel.`;ad(,I.+,(i]N'inc{pit)`dt"ill.t',t>i,Ill.ti,+`

a.I   n()rliicl.I    cl().I   (,II.fig(),I    18`    il'ic,.    VJ,    d{i    I,ei   nt'    I  Ll.133/21  `    (,I(J,\`t>,-.+ti

(,Ipi.()v(/r      (,(.+      mimil(,I.s      (,I()      (>,(,lil(.il       (j,      (`,onlr(,(I(),      t>,I(ibt)I.(idci.I      Ire/(I

Ct)mi`s,icit)       J'(',rmanenle       dc       Jjicilt,iqc~i()       2.       J``,\s.sci       ciprt)\J(t¢dtt),

(>,nlrelanl(),      .se,      limilci      a|)encl.I      ci()s      cispeclos      ./.ormclis      d(i.I

mencit)nadas   miyi,ulas,  `/`icand()   a   cc{rgo   dc{   (:,PI,   a   cindlise   c   o

m6I.ilo      d()`s      al()s      sLlb.sequenles      e      I)r()pric(menle      dil().I      d()

cl.(>,denciamenlo,   a  c|u(,Il  deverd   ()b`servar,   rig()I.osamt>nl(i,`   t/enl).(>

()1,lil.(I.+,  cls  n()rmcis  d,(I  I,ei  n°  14.13 3/21.   3.  I'arecer  pela  apl.()``/(i¢(~(()

d((.I  mimllcis`  com  (1s  re\f scilvcl.s.

T].ata-sc     dc     proccc]imento     aclministi-ativo     (lc     Ci-cclciicizimcii(()     tic     ciitida(ic

pi-o(issioml   para   atcndimcn{o  clas  dcmandas  das  sc`,crc{arias  de   sai'i(lc,   plcitean(io  a   amilisc  tlas
miiiutas  do  cdital   c  d()  c()ntral(),  como  cxigc  o  ai.t.   72,  inc.   H{`   cia   Lei   Ilo   14.1 `->..j/21.   (,`,ujo   ()hjc(o

c(]nsistc  cm  pi.csta¢zio  (ic  scrvi¢os  cm  lavagcm  dc  vc{culos  c  mo{os,  com  1.ol.nccimciitt)  dc  iii;io  {li`

o\)I-;i,  material  (lc  conLsuiiio`  rnA(iuinas  c  c`(iuipamcntos  nccessz'i]ios  Zi  rcalizag£~`()  d()s  `scrvi+os  tiiic

zi(c`iiclam  z\s  iiccc``sidatlcs  (lo  l``\in(lo  M\inicipal  (]c  Sai'](lc,  coJlr()rmc  cspeci (i(`,ac(~)cs  c  (letci-mina9t~`cs

coii`st:tiitcs  no  I;dital  t]o  Ci-cdcnciamcnto  n°  0()5/2()22,  c  Term()  (1c  Rcfercncia.

F  o  brcvi`  relat(')ri().  Passo  a  opjnar.

ELng:Ji\_(:'±\LPI I  -  1`` U N I ) A t`,1 |<`, r``T r I `

Jnicialmciitc3  cumprc  csclai-cccr quc  a pi.cscntc  manifestagao  limitar-sc-€i  a  tli'ivitla

jur{clica  ";.;7  c7/7L`'/rc7/i)",   ora  prt)r]osta  c,  aos  aspcctos juri'dicos  da  mat6ria,  ab`stenclo-sc  tiuaiito  at`s
a`sr`cct()   t6cnicos,   aclministralivos,   ccont^jmict>s   c   rmancciros   c   quanto   z`i   outras   qucstt~ics   mlo
\'eii{ilaclas   ()u   que   cxijam   cxci.ci'ci()   da   convciiicncia   c   (li`scricjo}iaric(l{`(lc   a(]miiiisti.£\li\Jzi```   hi`m

c(mio  vcl.i ric;iQ€it\  e  confci.chcia  (lc  cAlculos  c  vz`lorcs,  os  (iiiais  mio  compc{eni  :`i  assc`ssoi-ia j iii.i'(lie:i`

mz`s  a()s  s(`,t-``'il;ns  ((;C`,iiicos  coiiipctclltcs  cia  A(lmilliLstJ.a9cio.

-I:---:--:-J-
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/\  cmi.sszlo  (1c`ste  p€`rcccr  n2i()  significa cndosso  ao  merit()  adminislratjv(),  ten(lo  cm
\Jis(a  qiic  rclativo  z\  £'irca  t¢ciiica  c()mpctcntc  da  Administrag5(),  cm  atcndimcnto  ?1  I.ccomcndag£~lo

t.1a  Coiisultoi.izi-Gcra]  da  Uiijz~io,  pot. mcio  das Boas  Praticas  Consultivzis,  BCP  nt'  07,  qual  scja:

"BCP  ii"  07  (Ma,Iilial  20J4)  0  brgdo  C()Iisultivo  nfio  (leve  emitir  m[iliifesla¢(~)es

Coli,Cli,Isi`Jas  sol)I.e  temas  11,do jul.i(licos,  I,His  Colno  ().s  (icllic()`s,  a(Iniinisll.(Itiv()s  (il,I

ilec()mJeni(a3ncia()u()p()I.timi(I(I(le,sem|N.ejl,Ii7.o[lapos!si,bill(I(I(Ie(Ieemiliro|}ini(~I()

01{    for.I',I'     I.(',C()Illell(lac(-)es     Sr)Ill.e    lai`S     quest(~)e,s,     (ii}olilali(Io     lr(Il(Ir~se     (I(>,    jili7.t]

tli.+cl.icitN`iriu.it],seaplicrfivel.^[Iemnis,ctl.sotitleli(rti,{iwi„iileslt-IojiH.i'tlictli|ile|iti+`sa

(el.    I.e./lex()   sign,i`/ica(i\J()    em    as[ieclo   {6cliic()    (Ie`Je,    (i|)()Ill(Ir    e    (i,`scl(II.e(.:el.    (ill(Il    (I

si{II(Icii(J  jiN.i(Iica   exi.Sienle  qlle  (nllol.iz.(1  `slla   m{lIlifesl(IC(~lt)  Il(I(|l,Iele  |1()Illtl."

F,  z`in(1a`,  (I-a({`n(lo-sc  z`qui   clc  ato  dc  ()ricn{a¢€io  juriclica  a  rcspcito  da  po`ssibili(1a(le

dc   crcdcnciamcnt()/iiic,\igi(7ilidaclc.   mio   cabc   no   momcnto   prcscntc,   aprcciar   a   rcgulari(la(lc

iun-i(lica  dc  todo  o  proccdimcnlt)  al6m  do  quc,  faz-sc ncccssz`i.io  apontar quc  a  aLsscssoria juridica
mio  tcm  compc(€ncia  pz`i-a  pr()cecler  ancliloria  cm  todos  os  atos  praticados  na  prcsentc  in.strug£~`o

r)I.occssual,   c`abcn(lo   e`stt\   £itri\iui¢z~io   aos  6i.gaos   dc  controlc,   intcrnos   c  cxtcrnos,   a  cxemp]o   cla
vctiricag5o  dc  c\,'cntual  ft.:icit7iiamciito  dc  dcspcsa,  cuja  apuragao  rcvcla-sc  inviavcl  r>or  partc  tla

`sscs.-i:\j,,,.i(iic:l.

I)a  mcsma  forma,  nao  6  da  sua  compct6ncia  aprcciai.  as  qucstt~)cs  dc  intcrcssc  c
t>pt]i.tunidadc   clo    ato    quc    sc   prctcndc   praticar,   visto    quc    s5o    da    c`sfera   disci.iciom'iria   clo
AclminiLsti.ador,  bcm  c()mo  quc,st6cs  cmincntcmcntc  t6cnicz`s  fora  das  atribuic(`)cs  iiisti(ucioiiais  tla

as`SCS`Soi.ia juii'(liczi.  Dc`startc`  o  preson(c  pi.ommciameiit()  I.Csttin8c-sc  soiiiciite  ao  (]ucs(i()mHiiciito

.i"]l'(lic(,   (`( ,,.,, 1ul:,(I(,.

^ssim:   pfisLsa-sc   z`i   am'ilisc   d()s   z``spccto   I.claci()na(I()s   z`is   ()ricntag(~)cs  juri'(1icas   oi-a

b\rsc{i(ias.

No  c€impo  tlzi  ^dministi.€iq£~io  Ptiblica  n5o  sc  l`az  o  tiuc  qucr,  mas,  `sin,  o  q`ic  a  lei

pi-eviamc`ntc   a\,itori'z,zi.   I;in   Dii.cit(),   6   o   quc   tccnicamcntc   sc  chama   dc  principio   da  lcgalitla(lc

(Cl``/88,   iL'-(.   `')7,   (-.,//,?,//).

r)   z`iiic!a   principio   cttiistituciomi[   a  rcalizagao   dc   contratacao   pcla   admiiiiLstrac€~i()

mc(li;`iitc  I)I-d\7iz`   licita9£io,

Assim,  a  Licitagao  ¢  a  rcgra,  scndo  sua  clispcnsa zi cxccgz~itj.

Pal.a  atingir  Lscii  objctivo  [`im  a  admiiiistragao  6  pcrmitida  dcntrc  os  divcrsos  alt)s

i\H-I'(licos    a    c()n{rata+`ci()    coiii    p2`rticulai.cs,    scmprc    ()bsci.van(1o    os    pi-ccei(os    lcfi,ais    I.(`1z\(i\'(\`    f`i

}i{\(\irc'/,z`  c   (`()I.l"`   (1C   Cotl{l.;\tact=t().

()   artigo   7zl,   (]a   I,ei    14.I  `.`3/2]    prcconi'z,a   que    "I:`   /.#c',\:J.6JJ'`z'L'/  „   /J.cJ.//7f/7tJ   c/J,irJJJr/rJ

1i()iI\J(I,I.invi(i1)ill(1a(Ie(1t>,c,0m|)(I,Ii¢fil0''.
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`1z'\  (lc  I()nga  dfita  (icslacam-sc  os  casos  dc  crcdcncianicnt()  prcvislos  in  lcgiLslaQf~`t)

bi.asilci].a,  quc vcm sc c()nsolidando como  uma altcrnativa da Administr-ag5o  I'tiblica.

Cabc,     por6m,     rcssaltar    quc,     cmbora     a     rigura     clo     crctlciici2`iiicnto     e`stejzi

priticipalmcntc  voltf`cla  para  a  cxccugz~io,  poi.  pal.ticularcs,  dos  Lscl.vi¢os   iiistr\imcntai.i  t`ccc```q;'`iio``
{\o  clc`seii\'()1vimento  (1as  ati\i'i(lades  (le  p()l{tica  admini`sO-ativa.  I`zlo  sc  cingc  c,\'cl\isi\,'amcii\c  a  i````o.

I)ois    z`1g\lns    `scrvicos    cle    iifittll.cz€`    pl'lblica    ou    dc    intcrc`ssc    pt'lblico     [ambcm     s{1o    ohj(`lo    (li:
crc)(1ciici;\iiiciil(i,  c(till(1   (;  o  ctis()  dc  atividadcs   \J'oltad:`s  :`)  g{lr:11l{i£}   (I;\  ii\`\llici(lz\(lc  (1(>s  {`{(t\i   Ti\'i{1lict)\`.

I'oi.tzmto,  ciicoiitra-sc  roi.tcmcn{c ct)nsolicladojiHitt>  ao Ti-ibunal  c]c  Colt(as  da  UnLio

o   cii(cli(limciilo   (lc   que   o   sistema   (le   crcc]cnciamento   `por   inexigibilidadc   c{c   lici(accxio'   (art.   25`

capu(`   (1a   I,ej   n°   8.66ri/9.`7)   6   urn   proccclimcnt()   l{cit()`   nizis   soiiicntc   6   na   hip(')tcsc   cm   que   sc

c(Hi(igurc  {i   iii\'iahilid€icle  (1c  compctiqz~io.

Ao  nos`so  `scii(ir,  (1c  uma  amilisc  pcrfuncl(')ria  do  objcto  a  scr  conlralacl(),  ciitciitlo

(iuc  cslamos  clianle  dc  \"n  t]'pico  Gas()  cm  quc  prcsciitc  a  inviabilidadc  clc  compcti9£~io  quc j`isti (iczi

a  rcaliz,a¢z~}o  (lo  pi.()cc`ss()  dc  ci.c`denciamcnto.

I,zitlo    otiti-o,    mister    1.cssaltar    (iuc    sera    scmprc    ncccLssziria    a    obscrvz^tncia    clo

proccc]].mcnLo  (la  licilagzio  q`ianclo  surja possibilidaclc  dc compctigz~`()  objctiva  cntrc  ()s  pal.ticulzit.cs.

A    mimitzi    (1o    cc!ital    apt.c`sen{a(la    llos    zllltos    p;ii-a    aiiz'`1isc    atciicle`    a    pi-iiici'iiio.    „

c`,\i`Q(A:ncias    do    Lei    nt'     14.1.``.`>/21`    cujo    oliginal    cllc()lltl.zl-se    (la(a(1(),    aLssinzi(!o    c    rllbiica(lo    pch

s(`crct"-ia    I-c`spon`s;'ivcl.     A    jug(iricji{i\'a    da    autori(laclc    conipclcnlc    (iuanto    a    ncc`cLssi(lade    tic

coii(I-ataqzlo  c  clefHiicfio  (1o  objc{o  (1o  cci-tz`iiic  dcco].rc  das  solicita(;(~)cs  c  do  pi.6pi.io  ()17jcto  licitad(i.

A  cscolha  (lo  c].cdcnciamcnt()  dcu-sc,  a princi'pio,  considcrando  a  inviabilicladc  dc
c(Hiipctiqzio  cn(i-c  cmpi.c`sas  (]o  i.am(),  tios  tcrmos  do  artigo  74  c  79  da  Lei   I 4.1.33/2] .

I)c    `se    I.c`ssz`1(ar    contu(1o    quc,    mcsm()    cm    sc    {ratando    dc    incxigibili(la(1c    clo

iii.occ("men(o   lici(£it('jrio   hz~io   (1c   scr   obscrvaclas   as   rcgras   do   F,staluto   da   Licitagao.   Em   cjutr:is

pa]zIvi-as:  a  [ncxigjbilidadc  i`2~`o  6  Lsin6nimo  dc  c()ntratagao  scm  {`ormalidadc  ou  scm  aplicagfio  tlas
normas  aplicdvcis  a  licitaqzlo  c  contrat(]s  pi'iblicos.

A    miiiuta    d()    contrato,    por    `sun    vc'z,,    coiilcmpla,    dcnti-c    ()uti.as,    as    clz'`usLil{\s

iiecc`ssz'`iias    pi-e\Jisttis    iia    I,ci    nt`    14.13.3/2],    z)plicdvcl    sul)`sidiarizrmcn(c    ao    rjrcg5ti,    zissim:    {`)

(I(`scriq{1o   c]o   ol)jc(o   (cl`ziusula   priiiicira);   b)   local    (los   scr\,'i¢`()s   (clf'\ustila    scgim(l£`);   c)   pra',J,o   c

i)I.ot-roga(:z~l()     (c]{'`\l`su]a     tc`rccira);     (I)    \ralor    (I()s    scrviqos    (cl:'l\l`sula     (|uz`l-(€});     c)     in`so-umcnto    de

au(oi.i'/,ficzio   (clciusul£`   quiii{{i);   `)   (lil.citos  c   obrig£`Q(~)cs   (cl£'ui`q\ilas   `sexta   c   Lsctima);   g)   p€`gzimcn[os

(cl{'ius\ila   oi(ava);   h)   ci.6(1itos   pclfi   qual   cori.ci.a   €is   (lcspcsas   (i`1ausula   nom);   i)   cia    ri`scalizagzio

(cl;'iu`sula  (16cii"); j)  ill(`ra¢t~\es  e  saii¢`,6cs  a(lministrativa  (clziusula  d6cima  primcira);  k)  cx(iiicci()  do
colt(ra(o  (clztusula  dc`cima  scgunda);  I)  vinculagao  ao  cdital  (clausula d6cima tcrccira);  in)  tributt>s

(clz'`ustila  d6cima   (iuarta):   n)   cliLsp()`siQ(~tcs   rinais  (clausula  d6cima  quinta);   ())   foro  dc  cleig5o   do
i`oii(I-a(o  (clz'iusiila  (lcci]"  sext€i).

(.`umiire  rc`ssaltar`  cnli.clan(o,  quc  a  am'ilisc  dc  m¢ri(()  tlo  p}.occdimcnto  cm  sj,  cm

tofJz\s  {`s  `su{ts  rascs  c  a{os  `siibsc(iucntcs,  6  clc  cxclusiva  ct]mpct6ncia  c  rcsp()nsabilicladc  cia  pi.t')pi-iz
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(`,omiLssf~io   Pcrmanciitc   de   Lici(aq5o    -Cl'I,  c  da   T'rcgocii-a  de`signa(lzi`   a   q\1cm   cabci-£'i,   na   J`()rma

]i`gal;  obscrvar3  rigoi.o``amcii(c,  os  tci.iiios  (la  Lei  n°   14.133/21,  (ieii{rc  outi-as  li()iiiias.  na  con(]\i(:zlo

(los    trab{ilh()s`    sobi.c`,tudo    zi    ()l)scrv€^`licia    intralisigcntc    dos    scgiliii((`,s    pi.incipios:    /"r)tit,'r,/r.o7t97/r)

/.()rm(,II  :   pilbli(:i(,I(I(,I(J,   (,/t',   .I(>,zl.I   (,ilt)`+:    igi,iclld(lde   a,nlre   (),+   Iicil(:ml(J,.i:   \;ilicii/(1((i()   d()   (',dil(II  :   ji,il!!(uncl'ilt]

()hjeliw)e(Ill.iiidic(I(.tj(i(`("rii)iih('N.iru(I(n.(>wice(,I()r.

I I I - C ( ) h' C I , I I lq A ( )

^0  Tit;OR  I)O  T`:,\'l'OSTO  c  pelt)  qLic  dos  autos  ctmsta:  cLsta  Asscssoiia  .I`ii-i'dicz`

niaiii(`e`q(a~sc`  cm  sc(1c jiH'zo  pr6vio,  pcla  aprovagao  das  minutas  clo  cclital  c  contrato,  mos  tcrmos

tlo  ;H-tig(t  72,  inc.Ill,  (1a  I ,ci  Ilo  I 4. I .33/21,  com  as  rc`ssalvas  c  rccomcndcic(~)cs.

1`)  o  pall-ccci.,  .salvo  mclhor ju{'/,o. F.M.S. Alianea . T0

F I s.    n °`5£_=Of== ____i__________.
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