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i>R()cr:SSO AI]MiNTSTR^TTvO N. 30/2021
()RT`GEM        :  Scci-ctfiria  Municipal  dcAssist6ncia  social. E___iii_'_ifi
NSSHT+:ro       ..  A(|uisi¢t-)es  (Ie  Cel.tifilcadt)s  Digitais  ilo  tii]o  A3,  e-CPF  e  e-CNPJ,  ijtitll.t~io  ICP-13i.tls.il,

c()mfornecimento  {le Token cript()gI.dlfilco  com|)at(vel c()In portas USB, i()ken  cl.ipt()gr(ifili.

1'^RECF,RASS1-`:SS(-)RT^`IURIT)IC^

EME,NTA:  DIRIJ`,ITO  ADMINISTRATIVO.  I.ICITACAO.
I)ISPENS^.        AQUISIC6ES        DE,        CE,RTIFICAI)()S
DIGITAIS  DO TIPO A3, E-CPF E E-CNPJ, P^I)RA()  JCJ]-
B RAsllj,       CoM       roRNECIMIJ`,NTo       I)E       T() K ii`jN
CRIPTOGRAFICO   C()MPATfvE.I.   COM   P()RTAS   USE,
TOKEN  CRIPTOGRAFIA.  VAI,OR  DA  CONTRATACAO
DENTRO I)OS IjlMITIJ`js PREVISTOS E,M I,EI (ART. 75,
INCISO    I_I    I)A    I,1``,I    N.    14.133/93).    P()SLSIJ3JI,Il)AI)I``..

R`e`ssalva   quant()   a   exigGIlcia   da   d()cumentact~i()   rel(Ili\J(I   (I

regularidade     filscal,      previdelicidrla      e      tl.{il)illhista      (Itl

c()ntratada   e   c()nfec¢do    (le   c()nlr(Ilo    li.()s   lel.in()s    (I(I    Lei

14.133/21.I)al.ec,er  pe,l{i  I)()ssil)I`l(I(I(le, j I,II.i(Iic(I   c()in  I.ess(il`J(I.

T -R[1:I,^T()RI()

'l`rata-sc    dc   pi.t)ccc[imcnto    administrativt],    cncaminhado   pcla    C()missat>   dc

Conlratagao, ap6s pr6via autori/,agao das autoridadcs compctcntcs, plcitcanclo a analisc quanttt
z`i  viabilidadc   dc   contrataqa(),   mcdiantc   dispcnsa  dc   licitagao,   pal.a  Sccrctaria  Municipal   dc
ASLsistcncia  social.

()s  {`ut()s  viol-am  i]iLsu.uicl()s  com  o  Tcrmo  dc  Rcfcr6ncia/S()licita9z~i();  'J`crmo  dc

£`utuag2lo    do   proccLsso;   I)cclaragat)   dc   disponibilidadc   orgamcntaria;    ()rgamcnto   pr¢vio;
ccrlid6cs  dc  rcgularidadc  riscal  c  dcspacho  do  sot,or  dc  ljicitag6cs  para  parcccr  pr6vio   cl£i
a.sscLssoriajuridica.

E  o  brcvc  I.clat6ri().  ]'a`sso  a opinar.

TT -li`UNJ)AMT:NTA

Tnicialmente,   cumpi.c   csclarcccr   qiic   a   prcscntc   mani(`cLstag£1o   limitar-sc-a   €`t

(li'ividzi juiidica  "in  c76.``/rc!/i)",   ora  pi.oposta  c,  a()s  aLspectos juridic()s  c]a  mat¢ria,  abstcndo-sc

quant()   aos   aspccto  tjcnic(ts,   administ].ativos,   ccon(^)micos   c   financcir()s   c  quanlo   2i  ()ulr2is
qucstt~tcs   nao   vcntil2idas   ou   quc   cxijam   cxcrcicio   da   convcni6ncia   c   discriciomiricdaclc
£\tlniinistrativas,   bcm   conio   vci.ificagao   c   confcr6ncia  dc   calculos   c   valorcs,   ()s   quais   n5o

ctiiiipclciii  £`i  assc`ss()ria juti(lica,  mas  aos  scrvig()s  t6cnicos  compctcnlcs  da ^dministrag€~l().
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Acmissz~`odcsteparcccrnaosigmficacndo`ssoaom6ritoadmmistrativo,tcndo,`,`'

cm    vista    quc   rclativo    a   £'irca   t6cnica   comi)ctontc    da   ^dministra¢£~i(t,    cm
a.tcndimcnt()   ?i  rccomciidagzio   da  Coiisultoria-Gcral   da  Uiii5o,   por   mci()   (1as   Boas   l'i.z'`licas

C()msultivas,  BCP  nt'  07,  (iua]  scja:

"BCP     Ii"      07     (JM(iliual     2()14)      ()     (')I.g(-I()     C()Ilsultiv()     n{-I()     (!eve     enii{ir

manifestac(~)es  conclusi`Jas  sobre temas  n(~i() jur(dicos,  tais  com()  os  t¢cnic()s,
admiliis(I.a{ivos    ()u    (Ie    conveniGlicla    ()u    oportuni([a(le,    sem   preju[z.o    da

I)()s`sil).IIi(Ia(le   (le  enijlir  ()I)ilii(-I()  ou f a7.er  I'ec()menda¢(-)es  sobre  lai`s   que`sl(~jes,
(i|)onlali(I()    li'{il(II.-se    (Ie   juiz.o    discriciondii.i(),    se    a|)I.lcdvel.    A(Iemais,    c[i_`s()

atlelill.e   em   (|uesl(-Io  ..iLn.{dica   que  possa  ter  re./1exo  signi./`icativo   em  (is|)ecto

t6cliic()   (Ieve   (i|)olil(ir   e   escl(Irecer   qual   (I   `situa¢{~i()   juridica   exislenle   Clue

auf()ri7,(I  su(I in(lil i./.e`stacti,o  iuiquele ponto. "

F,    aiiida,    tratando-sc    aqui    dc    at()    dc    ()ricntaga()   juridica    a    rc`spcit()    (1a

po`ssibilidadc  dc   djsr)ciisa   de   liciLag5()  cm  raz,ao  do  valor,   m~io   cabc   Ilo  ni(]mclito   prcscnlc,
aprcciar a rcgularidfldcj\"-iclica dc todo o proccdimcnlo al6m do qiic`  (`z}/,-sc ncccss€'\}.io ap()nt{\r

quc   a   asscssoria  juriclica   nzlo   lcm   compct6ncia   pal-a   proccdcr   £`uclil()ria   em   lodos   os   zit()s

I)r2iticados  na  prcsciitc  instru9£~\o  pr()ccssual,  cflbcndo  cslfi  all.ibuig£~1()  aos  6rg5()s  dc  c()ntr()1c,
intcmt]s  c  cxlcmt)s,   :I  cxim}ilo  cia  vcririca¢£~io   dc  cvcntual   rracion2imcnto  dc  dcspcsa,   cuja
apuragao  revcla-sc  in\ri{'`\J.cl  p(M.  pal.tc  da  asscsst)riajuridica.

Dzi mcsmzi  j`t)I.mzi,  n€~lo  6  da sua compct€ncia aprcciar as  qucsl6cs  dc  intcrcssc  c
oporlunid€idc   dtt   z`{o   quc   sc   pi-ctcndc   pi-aticar,   vislo   quc   sao   da   csfcra   discricionaria   dt]
/\clmiiiisti.iidttr, bcm  como qucsl(~)cs cmincntcmcntc t6cnicas fora das atribuig6cs institucionais
(i£\    asscss()]i€i   j\,uitlic€`.    I)cstftrtc,    o    prcscntc    pronunciamcnto    rcstringc-sc    somcntc    a()

tiucLsti()mmcnto juridico  rormulaclt].

Assim,  passa-sc  a analisc  dos  aspccto  rclacionados  2is  oi-icntag6cs juridicds  t)r{\
buscadas.

No  campo  (la  AdminiLSH.ag5o  T'l:iblica  mlo  se  (`az,  o  q\ic  (|ucr,  mas`  sim,  o  (iuc`  a  lc`i

pi.cviaiiicntc  aut()riza.  Fin  I)ii.cito.  6  o  quc  tccnicamcntc  sc  chzmia  (lc  principi()  cia  lcgalj(l{`clc

(CF/88,  art.  37,  c.apw/).

]'<)  ainda  pi.incipit>  conslituci()nal  a  rcalizaga()  dc  c()ntratagao  pcla  adminiLSLragao

mcdiantc pr6via  licilagzl().

/\Lssim,  a  Licitagzio  6  a rcgra,  scndo sua dispciisa a  cxccgao.

Para atingir scu objetivo fim a administragz~lo 6 pcrmitida dcntrc os divers()s at()s

jui.iclic(ts  a  contratagao  com  particularcs,  scmp]-c  obsci-vzindo  os  prcccitos  lcgais  I-c]ativos  a
naturcz,a c  l`orma dc  conlratagao.
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()    artigo    75    cla    Lcj    ii.t'    14.133/2021,    quc    iii`srit\ii    n()rmas    pal.a    liciUi(:t`)i```    e

ct)Iitratos (la Adminislri`gzlo 1'tiblica, prcve, taxativamciitc,  as hip(')tcscs cm quc a licitz`{`,£io potlc

`serdi`Spciisz`,(lzL

N()  inci`so  Tl  d()  mciicionad()  artjg(),  cliLspt~)c  a  lei:

^rl.  75.  i;:  [Iis|]ensd\)el  ti  lic.ila¢tio:

11  -I'til"     ctjlill.alacfi(]     que     envtjlv(I     valores     ilrf.eriores     a    R$     5().()()(),0()

((',ill(iuenla  mil  I.eais),  ilo  cos()  de  outr()s  sel.vi¢os  e  c()m|}r(is;

I,cciona  M€ii.gal  Justcn  Filho,  cm  sua  obra  Cttmcntarios  a  I,ci  dc  Licita9t~tcs  c
C()ntratos   Administrativos,    6a   Fdi¢z~io,    Dial6tica,    pdg.    221,    quc:   4    c/z.L`'pL"?.s.c/   c/¢3    //.c'/./c7{,'c7()

veri./`ic(I-se  em   sit,uaqf:)es   em   clue,  embora  vidvel   compeli¢do   enlre,   parlicLilare`s,   a   licilac(ii()

a.:/`icgi,u.(,I-se,()I)j(>,(i.v(]menleinc()Iiveniewilear)ilileressep;Iblic().

t\T()ta-sc,  primcii.zmicntc3  pclo  quc  constz`  clos  aut()s.  que  hz'`  ill{erc`ssc  pl'lblico  m`

colltl.atagz~`o,  o  que  clecol.I.e  ate  mc`smo  cla  mcnciona(la` s()1icitac{~`o  hem  coill()  da  Juslificali\Ja.

()bLscrvfi-se.  aiiida,  que  o  valor  lt)tal  da  ctjnti-alag5()  m~io  ultrapa`ssa  (>  tcto  rixatlo

cm  lei  para  a  contr£`tz`g{``o  (}ircta,  incidiiido,  p()is,  o  art.  75,11,  da  I_,ci  n°  14.133/2021.

Pi.csentes.  pois:  os  I.cquisitt)s  lcgais.

I)c   sc`   poiidcrar   t)utrossim   quc,   tanlo   a   doutrina   quanto   a   jurisprud6ncia
rccomcndam  quc  n:ts  compi.z`s  dcvcrz~`o  scr  ()bsci-vadas  as  quantidadcs  a  scrcm  adquiridas  cm
('`inngao  do  consunio  cstimado.

Portant():   (lcve   havcr  urn  plancjamcllt()  para   a  rcalizaga()   das   c()mpi.2ts,   al6m

(Iiss(),  cstc  planejamcnto  devc  obsei.\;'ar  o  priiicipio  (la  aiiuzi]icla(1e  do  or¢amclilo.   "/,tjct,Jfj,   ;if7rj

p()cle    ()    (igenle,    I);il)Iic()   ju.sli./`IC(N    O   ./`I.(1ci()urul1enl()    da    (,lc.v)(:.s(1    (:()in    vi,il.ill.s    (1(ii,(iLsi¢6)a.I    ()ii

(:()nlral(,i¢(~)e,I   a()   Iiiesi7itj   t>,xel.c,i(:i(),   `s(]l)   in()cl(lil(I(ide,   de   licil(1((=I()   in`/`erl()r   i,]qii(J,I(,I   t>,xitgid(:I   |j(J,Itj

I(]I(lido(,/t>,spc>H(Hi()(;Im),(Ill(i}«,!oi`slt)|`()rclec()I.I.en(eda/`all(idepl(Niejanienl()..'-P`/I`c+"`alTC,\J.

()  quc  valc`  (lizcr,  riara  qiic scja  m€inti(lil  a  contratagfio  p()r  mci()  dc  tlispcnszi
cl()   procc{linicnto   lici(;`t(')ri(),   6  imr)rcLscindl'vcl   quc  ()  somilt6rio   das   c()ntrzltag(~)cs   (Ic  I.iiii

nic`sni()  ()t7jct(),  (]cTi{7.()  t]t>  iicT-i't]clt7  dc  ilni  :in(),  na()  ultraT):`sse  ()  [imitc  institufdo  pc]()  :u-tig()

75,11   (Ia   ljci    14.133/2()21.

Sobrc   £`   ct)nti.atagz~lt)   indcvida  scm   a  obscr\'£^incia  do   proccdimcnlt)   licit£`t6i.io`

fracionando   as   dc`speLsas,   Jorgc   Ulysses   Jacoby  Fcrnandes,   traz  cm   sua  obra Cf»i//.fJ/cJf.c7(J
/);.7~t:/c}  %"  /,z.c/./c7fc7o,  pz'iginas   154/159,  5``  cdigz~`o,  Editora  Brasilia  Juridica,  posicionamcnto

(lo  'I`ribunal  dc  Contas  as  Uni£~io,  dc  quc:

"o   I)ar(:e,I(Niielilo   (I(I,   (lt>,si)es(I,   (iuel.   c()iii   ()   ()I]jit',li\J()   (Ie   (I,\Jil(Ir   I`ii(I(I(Il.I(Iti(Ie,   Inn.I.s

(Im|)Ia     (le     li(:il(ic(~i(J,     (|IIer     c()in     ()     (Ie     |}()s`s.il).(lil(il.-lil('.     (I     (Iisi)t'.Hstl,     (:(Iii`+lilt,!i

/
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7.;I/J`"{,.fi7fi /t;£Jr7/" r,J  c tamb6m o TCU firm()u cntcndimcnlo dc quc  "#,`` c'rj/7t/7/.f7``'

([evem, sel.  e.stimn(I(is  I)al.a i()do  ()  exerc[ci()  e  hdi de sel. I)reserva{la a in()daliila(le

c()rrela  I)nr(I  ()  ()I)jet()  i()tal,,  que  agl.u|)art(I t()(I()s  os  itens".

I `;`ssa ()riciita9ao foi consagrada tamb6m cm publicagao oricial do TCU  ilititulada
I,icita¢t~)cs  c  Contratos --()I-icntag6cs  13asicas,  Brasilia:

"J'Tj  vedado  () fracionamento  de  despesa  para  adocdo  de  dis|]ensa  de  licil,a¢dtj

()ti  in()c]aliclade  de  licilatc~i()  Inenos  rigor()sa  que  a delerminada  par(:I  a  i()lalidcide  d()  \J(,il.()r  d()

()I)jel()  (I  ser  licilc{d().  I,embre-se fracionamento  re|`ere-se  a  despe.sci.

" A/enle  p(ir(,I  () ./`al,o  de  que,  alingind()  ()  limile,  leg(Jlme,nle ./`ixa(,]o  I)(,il-(:I  (li`si"Hs(,I

tl(>   lic,il(i¢(5(),   as   cJ,e,in(ii.s   c()nl,rat,at6e.s   I)ara  servi¢os   cia   meLsllia  nalLlreza  deverd()  obse,I.var   (,I

()I)I.ig(,]l()I.i,eda(le  c]a  r(',(1liz(ltd()  de  cerlc]Jne  li(;italc)ri,(),  evil(,lncl()  a  ()c()rr8,nci(,I  cle fracionomenl,()

(,lt>,  clt>,.spesa. ''  /lc(')rclcf(]  73/2()03   --Segi,incla  Cdmara

^c]emais,  e,In (,]ue  pese  a ausGncia de normcitizaqd()  expressa quanl()  i,1 `/`()rnw  c/e
tlpiii.titdi()  c!()  me,nci(]Iiacl(]  limile,  para  dispensa  de  coyilrclla¢do  estipulad()  pelo  arligo  75,  cl(1

I,tJ,i   I -I.13 3/2()21,  4  impel.c{liv(),  I)()r  ciLleslci()  ldgica  de  ulna  boa  governan¢a,  q2,ie  ()  gesl,or  evile

ti   iili/iz(I(:(i()   (,Ie,   (cl/   limit(',   (()in(in(,I()   c:()In()   base   coda  Llnida(le   a(/minislraliva   (Se(;r(J,I(iria`s   ()w

./`1,in(I()`s) ,  I)().sl()  ql,Ie I (llallll('wllc  caraclcl.iza  a  ai,I`sGncia  de  pl(miejt,iine,nl().

IH -CONcljusAO

tJ\()   TT`:OR   DO   T`]XPOST()   c   r)clo   qilc   tlos   {Hi(t]s   ct>n`stii,   c`qta   As``cssori:i

mz`nifc`s(1]-sc   pcla   I)ossibili(I;I(lc  jurl'dicz`   da   contrzltat`,;10,   nl(`(lian{(`   (Iis|)cnsa   tle   lici{af:io,

r(`,Lssalvan(Io   qi]e,:   I)  -(Iever{i   s(`,t.   r)rc(`(`,(]i(Ia   (le  pill)li(`a{``,-`o   (Io   a(0   (lc`,  (lis|)cnsa   (lc   lici(a(,`,:1o;

11)   -(lcvc-sc   cvitar   o    fracci()iianicnto   (`Ic   (]cspcsz};    IH)   -I)zlra    apurz}¢z~`o   {lo    lilllitc   cle

(lisii(Hi`qzi   (]cvcm   `scr  ()i)`qct.\J:i(I()s   o   tot{il   clas   compras   c  cotitratag(~)cs   d()   p()dcr  cxcc`itivo

c()Tti()  `]tii   I()(]()  c  ]i2i()  :is  \iiiid?`dcs  a(JniiniLstr:`tivas  LScparzidzuiicntc.

1'`;  o  parcci`i-.  sob  mclhol.julgamcnto.

^li€in¢£i  do  'l`t)cfinlins  -'1`(),  25  clc  agost()  dc  2022.

y---,-----------,/

';      ,(.-(,,(;i:,flJ(-,   JTl.:Z-,.:,,,I,`   ,.,,,,,.:.S

/.,                                       ().,\l)     I`().Ii():-l\
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